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Introduction 

The modern business corporation has never been, is not, and ought not to be a “democratic” 

institution. It is efficient and desirable to lodge control authority and voting power with whoever 

contributes and risks more capital. Corporations must participate in the democratic process but, 

with respect to their internal affairs, "corporate democracy" is an oxymoron.  

However, to ensure the efficiency and the fairness that we all applaud, policy makers have a 

responsibility to make sure that whoever is in control internalizes at least some of the 

preferences of other corporate stakeholders, cannot extract excessive private benefits from 

control, and bears an appropriate share of the costs of business activities. This is necessary to 

reduce negative externalities, foster trust and enhance control. In this perspective, 

representative minority shareholders - which often, but not always are institutional investors - 

must be given eyes and ears in the board room; must be given a meaningful and clear voice in 

the cockpit, next to the captain. Not the loudest voice, but an effective one. To paraphrase 

Abraham Lincoln’s Gettysburg address – if we may for our much less momentous issues –, this 

is the road to a corporate government of the investors, for the investors, by the investors.  

We have convened here today, and I thank the organizers, to discuss how this goal has been 

pursued or how it can be properly pursued through list voting, under Italian law; and proxy 

access, in the United States. List voting and proxy access: two profoundly different institutes 

whose history, development and technicalities speak volumes of the Atlantic divide that 

separates the corporate law systems of Italy and the United States. But two institutes that, 

notwithstanding their differences, unite both Italy and the United States as uniquely interesting 

systems at the forefront of corporate governance.  

I will briefly consider the evolution of these two systems with respect to representation of 

minority shareholders on the board. I will then advance some proposals to improve the Italian 

approach, and conclude with a few words on alternative ideas aiming at introducing in Italy 

elements of the American experience. I believe these ideas should be disregarded in favor of a 

simpler rule, more compatible with our corporate laws.  

Only one terminological note. I sometimes use the expression “minority directors,” but I should 

be careful. Especially in the U.S., some people hearing this expression might think we are 

referring to directors belonging to gender, racial or ethnic minorities. I once gave a talk entitled 
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“Minority Directors” in a Law School in NYC, and several representatives of the Black Law 

Students Association attended, but told me afterwards that they were expecting a completely 

different focus. We should say, “directors appointed by minority shareholders,” but I will 

sometimes use the shorter expression for convenience.  

 

U.S. Proxy Access 

Let us start from the U.S. In an article I published over five years ago, I borrowed the 

unforgettable opening line of the Communist Manifesto observing that “A specter is haunting 

Corporate America – the specter of Directors’ Dictatorship.” The risk of self-referential and 

unaccountable boards in the U.S. is too well known to elaborate upon. Allow me however to 

briefly indicate the historical legal reasons why investors have had and have a limited voice in 

the composition of the board, to better understand what has been changing both at the State 

and Federal levels in the last few years, specifically on proxy access.  

In addition to dispersed ownership structures and rational apathy of investors that enhance the 

separation between ownership and control, there were basically three legal reasons why 

shareholders could hardly contribute to the selection of the directors, largely leaving that vital 

decision to the top executives and particularly to the CEO.  

The first one was a NYSE rule, Rule 452, which allowed financial brokers to vote uninstructed 

shares. More precisely, uncontested elections (when the number of candidates does not exceed 

the vacancies to be filled) were considered “routine” matters, and brokers could vote them 

discretionary in the absence of instructions from their clients, the beneficial holders. Naturally 

few investors bothered to give instructions, and empirically – and not surprisingly – brokers 

voted as suggested by the management of the corporation. This resulted in a de-facto 

multiplication of the votes controlled by executives. Also due to pressure from institutional 

investors, however, this rule has been abolished in 2009.  

The second explanation concerns plurality voting. Traditionally, to be elected on the board, 

candidates must receive simply a plurality of the votes cast at the shareholders’ meeting, 

therefore allowing a nominee to be appointed with, for example, as little as 12% of the votes, if 

none else attracted more support. Also this practice is shifting, although primarily through 

private ordering, as issuers are adopting in their bylaws majority voting provisions, requiring 

candidates to obtain a minimum percentage of votes and giving more bite to shareholders’ vote-

no or withhold-the-vote campaigns.  

But the third reason why the franchise of shareholders has traditionally been ineffective is the 

more interesting and compelling for us. It concerns proxy voting. As we all know, in U.S. listed 

corporations shareholders vote largely through proxies, and each year directors are elected 

based on a proxy solicitation. Sitting directors and executives have a strong advantage in 

soliciting proxies: to begin with, soliciting proxies on behalf of the corporation itself, the expenses 

are covered by the issuer. Since proxy solicitations are highly regulated, and require extensive 

legal advice, the expenses can be substantial. Second, they have easy access to the 

shareholders’ lodger, making it simpler for them to reach potential voters. Therefore they send 

out a proxy suggesting to vote for Bob, Paula and Kim, explaining that they are excellent 

candidates, and most passive shareholders go along with the proposal of the management.  

Qualified minority shareholders, such as institutional investors, have two possible strategies to 

propose their own candidates. The first one, obviously, is to run an independent proxy 

solicitation. But that is expensive and complicated. The alternative is to piggy-back on the proxy 
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solicitation made by the corporation, adding the names of other candidates together with the 

ones advanced by the managers. Since shareholders, under American law, vote individually on 

each candidate and not for a list, the idea is that the names suggested by the shareholders might 

gain sufficient support to be elected on the board. This is called “proxy access.”  

A solution exist to curb the financial obstacles of an independent proxy campaign: to adopt a 

proxy-reimbursement rule, providing either contractually or statutorily that expenses incurred 

in a successful independent proxy solicitation carried on by shareholders would be at least 

partially reimbursed by the corporation.  

Proxy access, on the other hand, traditionally had a problem. Based on Federal law (the 

Securities and Exchange Act and SEC rules thereunder), the corporation – meaning the top 

management – could exclude shareholders proposals relating to the election of directors (this is 

only one of many grounds for excluding proxy access). The corporation could therefore close the 

door to the proxy solicitation in the face of shareholders, and generally would do it after obtaining 

a so-called no-action letter from the SEC, indicating that the Commission’s staff would 

recommend no legal action against the issuer for excluding the proposal of the shareholders.  

In the last decade, the road toward greater representation of minority investors on the board, 

in the U.S., has wound through these two concepts: proxy expense reimbursement and proxy 

access.  

The story here concerns both State law and Federal law, and it starts, not surprisingly, in 

Delaware. In 2008 the Delaware Supreme Court responded a certified question from the SEC 

concerning a shareholders’ proposal to amend the bylaws providing for reimbursement of proxy 

solicitation expenses. The case is Computer Associates v. AFSCMA. It is not necessary to go into 

the technicalities of this interesting decision, but basically the Delaware judges concluded that 

the proposed amendment was invalid because it might have forced directors to reimburse 

expenses incurred in by some shareholders in violation of their fiduciary duties. This conclusion 

was probably wrong, if nothing else because the bylaws provision could have been made subject 

to a so-called “fiduciary out,” meaning that the reimbursement would have been mandated only 

as long as it did not imply a breach of the duty of care or loyalty, a fairly standard provision. 

Some commentators have even speculated about the real political goals of this decision.  

What is more interesting, however, is that the Delaware legislature reacted swiftly to this 

decision. In the spring of 2009 it amended its General Corporation Law authorizing issuers to 

adopt proxy access bylaws (Section 112), and proxy expense reimbursement bylaws (Section 

113). One might wonder the motif of this immediate reaction of the Delaware legislature to the 

Computer Associates decision. The most likely answer is: fear of federal intervention; the desire 

to avoid an intrusion of Congress in the precious market for charters that generates more than 

15% of the annual budget of Delaware through the franchise tax, an area that policy makers in 

Delaware are concerned to spare from federal pre-emption. Delaware law, therefore, relied on 

private ordering to allow shareholders to obtain a stronger voice.  

Notwithstanding the efforts of Delaware to reassure its constituencies with respect to 

shareholders’ rights, the Federal regulators did intervene in the wake of the great Financial Crisis 

and the associated corporate scandals. The Dodd-Frank Act of 2010 authorized the SEC to adopt 

a federal proxy access rule. In due course, the SEC enacted two rules: Rule 14a-11 and Rule 

14a-8.  

The former provision mandated proxy access: it provided that shareholder owning at least 3% 

of the voting shares for 3 years could nominate candidates for 25% of the available director 

positions. I am using the past tense consciously, because the rule was short-lived. The Business 
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Roundtable – an association of executives of large listed corporations – challenged it in federal 

court in DC, and the DC Court struck it down criticizing the cost-benefit analysis conducted by 

the agency in adopting the rule, and holding the costs for issuers had not been properly 

considered. Independently from the merits of the decision, it is interesting that the SEC did not 

appeal the decision.  

The only innovation that remained standing was therefore Rule 14a-8: differently from its less 

fortunate sister Rule 14a-11, this rule does not mandate proxy access in directors’ elections, but 

simply clarifies that shareholders can propose, through the proxy mechanism, an amendment 

to the bylaws authorizing proxy access in directors’ elections. The difference is subtle but 

profound: the invalidated rule directly allowed shareholders’ nominees on the corporate ballot 

under certain conditions; the one that survived only permits shareholders to petition their fellow 

shareholders for a contractual mechanism that makes this result possible. It might sound like a 

tongue twister, but the first rule allowed immediately proposing a marriage, the second one only 

allows proposing a system to make a marriage proposal.  

After a timid start, shareholders have started using this option, and proxy access bylaws are 

proliferating. With the 2015 proxy season, roughly 100 corporations have adopted them, either 

because of a shareholders’ vote, an agreement between the management and the institutional 

investors, or a preemptive adoption by the corporation to avoid a shareholders’ proposal. What 

do these bylaws look like? If we consider the available data, they are very similar to the original 

SEC approach, pursuant to the so-called 3-3-20, meaning that to add candidates to the corporate 

ballot shareholders must have owned 3% for 3 years and would be entitled to propose 1/5 of 

board members. One interesting additional detail is that shareholders can group together to 

satisfy the minimum holding requirement, but there is a limit: generally, not more than 20 

shareholders can join. Corporations that have adopted proxy access include some major players 

in all sorts of industries: from Philip Morris to Prudential, from Monsanto to Microsoft, from Whole 

Foods to Rite Aid.  

Now, just to clarify. These corporations have made proxy access possible. The gun, so to speak, 

is loaded, but it has not really shot yet. I could not find precise data on the actual election of 

directors nominated by shareholders based on the new rules, but I know that virtually no director 

has been appointed with this system so far. If we would make a parallel with Italy, it is like if 

many corporations are subject to list voting, but minorities appoint no directors.  

There are multiple reasons for this outcome. One of them is, probably, the fact that due to more 

widespread ownership structures and other protections for shareholders, institutional feel less 

pressed to appoint directors.  

In addition, the conditions are too strict: it seems problematic to me that, for example, a group 

of institutional investors owning 7% of a listed corporation for 2 years would count zero vis-à-

vis the managers or a controlling shareholder owning 10% for three years.  

Another reason might be that, notwithstanding the evolution in the last decade, shareholders 

have a possibility to propose candidates, but few chances to actually electing them. In the 

absence of cumulative voting, or other similar provisions designed to ensure proportionality in 

the composition of the board, it is not easy to achieve this result. Cumulative voting, in listed 

corporations in the U.S., is extremely rare – virtually inexistent. Interestingly enough, a federal 

mandatory cumulative voting rule was considered in the 1930s, in the aftermath of the Wall 

Street Crash, but the Roosevelt administration decided to opt instead for federal securities laws 

centered on disclosure, leaving governance issues to the single States.  
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This overview of the recent U.S. evolution underlines a couple of distinctive features of the 

American approach to corporate governance. The first one is the possibly excessive trust in 

private ordering and contractual freedom over mandatory rules. I will only say here that a broad 

set of circumstances make this approach hardly effective in Italy and Europe. The second 

interesting take away is the creeping federalization of corporate law, which confirms how, 

especially vis-à-vis a crisis, the federal government is not shy of stepping into the regulatory 

arena traditionally reserved to the States and imposing some minimum protections for investors.  

 

Italian List Voting 

If we turn our attention to Italy, we find list voting: a fairly unique system to ensure a degree 

of proportionality in the composition of the governing bodies of a corporation, originally 

introduced in the period of the great privatizations in the 1990s, and now extended to all listed 

corporations.  

I believe this system is a very interesting device to curb agency costs and implement more 

effective check and balances, especially in a market characterized by concentrated ownership. 

There is no need to engage in a detailed description of how it works, and I will only say that this 

system has one great advantage: its great simplicity and straightforwardness, which make its 

possible outcomes reasonably predictable. Even some apparently and isolated strange outcomes, 

that some commentators have indicated as distortions, are in fact perfectly compatible with a 

system whose engineering should be commended.  

Is it perfect? No. Could it be improved? Yes.  

As for the virtues of the system, we all know that minority directors are not and cannot be a 

panacea. List voting is in no way a guarantee of impeccable governance. The reasons are too 

obvious to reiterate here. But it is an important tile of the complex mosaic of good governance. 

It is also not necessary to underline that directors appointed by different groups of shareholders 

are not the directors “of those shareholders,” in the same way that a party-appointed arbitrator 

is not the advocate of that party. All directors serve first the corporation, and their fiduciary 

duties runs primarily toward the corporation.  

How can we improve this system? One delicate issue is, of course, the definition of connection 

between different lists and candidates, but this question requires a combination of clear rules 

and effective enforcement, and can hardly be resolved in a purely theoretical way.  

More importantly, I believe that one or two minority directors are not sufficient, at least when 

the board counts 12 or more members. There are several studies convincingly explaining how, 

based on group dynamics, a more substantial representation of minority investors might be 

preferable. Why not considering a system in which, for example, under certain conditions, 25% 

of the board should be selected from the list ranked second in terms of votes? Conditions might 

include the percentage of votes received by the list, and the fact that the list does not include 

more nominees than this maximum 25% allowed, making it by definition a minority list of non-

controlling shareholders. This would also be fair. I am not the only one in this room to have 

taken a close look at the outcomes of directors’ elections in the last couple of years, and I have 

made some attentive calculations. I will not bother you with the data, but the second list, 

generally presented by institutional investors, often receives well over 30% of the votes cast, 

and in some cases almost as many votes as the list presented by controlling shareholders, when 

not – as we have occasionally seen – more than that.  
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One final possibly very unpopular idea, an idea however, that should be considered seriously 

and without hypocrisy. Compensation packages of independent and minority directors, in some 

corporations, are not sufficient. The sheer amount might appear significant, even generous, but 

if we make a serious calculation just in terms of hours that a dedicated board member should 

devote to her job, the amount per hour becomes quite low, and if we factor in the responsibilities 

and the undeniable reputational and economic risks associated with these positions, it become 

inadequate. If costs are an issue – which they hardly are considering the amounts we are 

discussing – I would prefer smaller boards with more motivated and invested directors that do 

not serve on multiple boards. The message sent by the corporation with low compensations is 

the wrong one, and the risk is that some candidates might accept the position for the wrong 

reasons, and an adverse selection might develop.  

 

Conclusion: Resisting the Temptation of Unworkable Transplants  

I will conclude with a couple of words on other recent proposals aimed at strengthening the 

representation of minority investors in the board.  

These proposals, in short, advocate the adoption of a system more akin to the American one 

rather than to the Italian tradition. The idea is to allow the existing board to propose nominees, 

and shareholders to vote individually on each candidate, at least in some corporations, possibly 

also with cumulative voting or other techniques designed to enhance the voting power of 

minorities. While it can be worthwhile to discuss if and how sitting directors can propose names 

for the election of the new board, such a radical overhaul of the current system must be rejected.  

First, for all my love for and intimacy with the American system, legal transplants of alien rules 

should always be considered with a grain of skepticism. I like a hot dog at a baseball game in 

NY, but prefer a porchetta sandwich at a soccer match at San Siro. Second, the resulting system 

– especially with the introduction of exotic cumulative voting and similar rules – would be much 

more complicated and unpredictable. Third, it would require an unlikely and undesirable 

legislative reform.  

Moreover, and most importantly, it is not necessary: the goal to reflect more accurately the 

ownership structure of the corporation in the composition of the board can be easily achieved 

through private ordering and bylaws amendments by simply raising the percentage of minority 

directors allowed, as I suggested previously. 


