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One of the main issue currently  under discussion in the international corporate governance 
debate is the risk of short-termism which affects all the main actors in the corporate governance 
arena: managers, shareholders, institutional investors, other intermediaries involved in the 
investment chain, and,  in my opinion, policy makers, which tend to overreact to every crisis 
regardless of systemic and long term consequences (often unintended) of their reforms. 

The recent development of capital market structures, in terms of institutional ownership, 
investment strategies, trading techniques, functioning of public stock markets and corporate 
ownership, has dramatically changed the corporate governance landscape in a way that  
legitimates the concerns value creation in the long term perspective. 

However, the concerns about short-termism, although reinforced by those developments and by 
the still recent harms of the financial crisis,  are not new. They reflect the structural problem of 
the corporate governance of public companies, where any long term strategy has to face with 
markets, investors, traders, which operate on a day-by-day basis (to update this term I could 
say even on a nanosecond-by-nanosecond basis).  

Not totally new are also the remedies proposed to address the concerns on short-termism. 

Among them, there is the enhancement of the power (in terms of voting rights) of the so-called 
patient shareholders, who can be identified according to the role played (the entrepreneur, the 
controlling shareholder) or to the length of the holding period.   

Actually, this is an old issue, widely debated during the last decades where the different 
instruments used to deviate from the proportionality (or one-share-one-vote) principle have 
been put under scrutiny. The debate started at the beginning of the last century in the United 
States and periodically comes  up again, more often to underline the risks of deviations from the 
proportionality principles in terms of  investor-protection, sometime, as now, to exploit the 
opportunities to protect the long-term horizon of some shareholders. 

Scholars, policy makers, practitioners addressed this issue with alternate attitudes, and 
advocated policy actions to put limits, on one side, or remove limits, on the other side, to the 
different forms of deviation.  
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In order to find a stable reference into that moving and articulated debate, let me look at what 
is considered the international standard for corporate governance, the OECD Principles. They  
represent the international standard in this field not only because of their contents, but mainly 
because they are established by the policy makers of the countries involved in the OECD 
corporate governance Committee: the OECD member countries but also the other G20 countries 
who actively participated in the revision  of last year, so that now the Principles are also a G20 
instrument. 

The  G20/OECD  Principles  of  Corporate  Governance  do not  take position on  proportionality.  
They  do, however, recommend  against  voting  right  discriminations  within  each  class  of  
shares and  in  favor  of transparency and disclosure of disproportionate arrangements. 
Moreover, the Principles recommendations on equitable  treatment  of  shareholders  militate  
against the  abuse  of  non-controlling  shareholders  in consequence of disproportionality.  

However, the Principles’ focus on overall economic outcomes could serve as an argument for 
regulating proportionality if non-trivial negative economic consequences were demonstrated. 

In a specific report published in 2007 on the “LACK OF PROPORTIONALITY BETWEEN 
OWNERSHIP AND CONTROL: OVERVIEW AND ISSUES FOR DISCUSSION,  the OECD Corporate 
Governance Committee concluded that: 

“The  case  for limiting  the  use  of  Proportionality-Limiting Measures  (PLMs) in  the  individual  
interest  of non-controlling  shareholders is generally not strong. Investors are mostly 
sophisticated enough to assess the risks and expected losses that may  arise  from  
unconventional  securities-voting  structures,  or  rather  from  the  combination  of  such 
structures and weak protection of non-controlling shareholders.”  

The empirical evidence suggests that actually investors extract a price for assuming these risks 
in the form of a discount on shares whose voting rights are curtailed through  PLMs. One  may  
not  infer  from  the  empirical  studies that  value  discounts  are  necessarily  always priced  
correctly,  but  in many  cases  the  discounts  are  found  to  vary  according  to  the  degree  
of disproportional  control  as  well as  the  quality  of  legal,  regulatory  and  market  disciplines  
in  the  country concerned.  This could be  taken  as  an indication  that,  given  freedom  of  
contract,  controlling  and  non-controlling shareholders are in principle able to settle on an 
equilibrium price that reflects their relative preferences and a rational pricing of the value of 
control. 

However, the use of PLMs to concentrate voting rights may create externalities that could 
potentially serve as justification for regulatory action. In some countries, depending on a number 
of structural features concerning the development of capital markets and the protection of 
minority shareholders, PLMs may trigger a net overall efficiency loss through their misalignment 
of incentives of  different  shareholder  groups. 

The  twin  questions  then arise: first,  whether  the potential inefficiencies  triggered  by  PLMs  
are sufficiently large to justify any kind of regulatory action; secondly, if that is deemed to be 
the case, what kind  of  intervention  might  be  optimal.  

One option is to impose mandatory one-share-one-vote. 

In evaluating that option it is necessary to consider that the  degree  of  corporate  control  that  
incumbent  owners  may  legally  obtain  or  retain influences  the choice  between  publicly  
traded and non-listed  company ownership.  



 

3 
 

Accordingly,  regulatory  constraints  on  the  choice  of  security  voting  structures  can  have  
significant consequences for capital structure and ownership patterns.  

Entrepreneurs may be reluctant to go public if public capital markets  impose strict corporate  
governance rules, such as mandatory one-share-one-vote, that impede their managerial 
autonomy. Insofar as this restricts the access to capital of new companies and companies with 
a particular growth potential it will hardly be in the public interest.  Or entrepreneurs might 
decide to rely  on  private-to-private  equity  capital, which  may  in  some  cases  be  a  sound  
solution,  but  on  a  larger scale would counteract the economically sensible objective of 
developing deeper and more liquid markets for  corporate  control.  Or,  entrepreneurs  may  
decide  to  migrate  to  markets  with  more accommodating regulations.  

Furthermore, as an inflexible proportionality principle can hardly be extended to all the different 
deviation instruments (different voting shares, but also pyramids, reciprocal shareholdings, 
shareholding agreements), limits  on the use of some of them can induce a wider use of the 
others, with even worse consequences, often unintended.  

This was the case of the Italian system where strong limits on different voting shares and  on 
reciprocal shareholding fostered a wider use of pyramids and shareholding agreements and 
where the introduction of limits on the latter furtherly  increased the use of the former. 

If one accepts the notion that, on the one hand, there are potentially negative consequences of 
a lack of proportionality, but, on the  other hand, mandating proportionality would be  abortively 
costly – and  in some cases  hardly  feasible – then  an  appealing  option  would  seem  to be  
regulatory  action to curb  the  negative consequences.   

In  the  case of  PLMs  the crucial issue is the  extraction  of  private benefits  to  a  degree  
which   is socially inoptimal.      

A  strong  corporate  governance  framework  is one  of  the  best  safeguards  against an  
excessive extraction of private benefits by controlling shareholders. 

In the context of PLMs, at least three aspects are particularly relevant: (1) liquid and well 
informed capital markets that are able to price correctly the likely disadvantage of PLMs to 
outside shareholders; (2) laws  and  regulations  preventing  extraction  of  private  benefits  
from  reaching  socially  unacceptable  levels; and (3)   proper   implementation   mechanisms,   
including   prompt   and   affordable   legal   recourse   for   all shareholders.   

The  G20/OECD Principles  of  Corporate  Governance contain provisions  that  bear  both  directly  
and  indirectly  on  those three aspects.  

The basic principles more directly linked to the issue of proportionality are the following: 
 
“All shareholders of the same series of a class should be treated equally. Capital structures and 
arrangements that enable certain shareholders to obtain a degree of influence or control 
disproportionate to their equity ownership should be disclosed”.  
 
“Minority shareholders should be protected from abusive actions by, or in the interest of, 
controlling shareholders acting either directly or indirectly, and should have effective means of 
redress. Abusive self-dealing should be prohibited.” 
 
The rationale of those Principles is explained in the annotations: 
 
The optimal capital structure of the firm is best decided by the management and the board, 
subject to the approval of the shareholders. Many publicly traded companies have a large 
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controlling shareholder. While the presence of a controlling shareholder can reduce the agency 
problem by closer monitoring of management, weaknesses in the legal and regulatory framework 
may lead to the abuse of other shareholders in the company. Abusive self-dealing occurs when 
persons having close relationships to the company, including controlling shareholders, exploit 
those relationships to the detriment of the company and investors. 
The potential for abuse is marked where the legal system allows, and the market accepts, 
controlling shareholders to exercise a level of control which does not correspond to the level of 
risk that they assume as owners through exploiting legal devices to separate ownership from 
control. 
 
A new principle, introduced in the revision of the last year, deals directly with one the most 
powerful instruments to extract private benefits through self-dealing: the  related party 
transactions, where managers but  especially controlling shareholders can use their power to 
expropriate the other shareholders and where the effects of PLMs can be more harming. 
 
The new Principle states that: 
“Related-party transactions should be approved and conducted in a manner that ensures proper 
management of conflict of interest and protects the interest of the company and its shareholders”  
And provides policy makers with recommendations and examples of best practices with respect 
to disclosure  and procedural rules to manage the inherent conflicts of interest  in such 
transactions. 
 
The OECD guidelines  for policy makers have strongly affected  the evolution of the Italian rules  
in the  past few years. 

Such rules have  shifted from a traditional approach based on strong, even if asymmetric, limits 
on the use of PLMs to a new one, more focused on the potentially negative effects of a strong 
concentrated control model and offering more flexibility in the use of PLMs.  

The new rules on related party transactions, introduced  by the company law reform  in 2003 
and implemented by Consob regulation in 2010, established ongoing disclosure obligations and 
stringent approval procedures.  

On the basis of the experience of the last five years, there is a general agreement about the 
positive effects of those rules on the behaviors of  issuers and on the reputation of the Italian 
markets. They also contributed to  reduce the use of shareholding agreements and pyramids. 

That evolution provided the ground for relaxing the rules on the use of PLMs. 

Starting from 2014,  the Italian listed companies have been enabled to adopt enhanced voting 
shares mechanisms (multiple voting rights shares and “loyalty” double voting shares) in their 
by-laws. It  represents a radical innovation in the Italian corporate governance legislative 
framework, characterized so far by a substantial one-share-one-vote principle, with the 
exceptions of two typologies of “weakened” voting shares (non-voting and limited voting shares), 
where the limitations  on voting rights are  balanced by additional dividend rights.   

Listed companies -  which  during the last decade have been progressively eliminating the 
weakened voting shares, mainly to reduce the cost of capital – seem to be interested into the 
new categories of enhanced voting shares which do not have direct economic implications but 
affect only the allocations of voting rights and therefore of the control power.  

Although weakened voting shares  could also be used to enhance the power of the controlling 
shareholder – which is what happened in the past – this is the primary role of both typologies of 
enhanced voting shares: the only difference being that the multiple voting shares identify the 
beneficiaries ex-ante and on an individual basis,  whereas the loyalty voting shares identify the 
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beneficiaries ex-post and,  though partially, on a non-discrimination basis, in function of the 
length of the ownership.  

Actually,  that difference,  where the loyalty shares are regarded as an instrument for all long 
term investors, is more apparent than real. Other instruments to encourage the long term 
investors  have not been used by any company so far, such as the loyalty dividend shares, also 
made available to the Italian listed companies from 2012  in order to provide shareholders with 
a stake lower than 0.5% with additional dividend rights. At the end of the day, the more relevant 
differences between the two instruments  are the legislative provisions which limit the use of 
multiple voting rights to not-yet listed companies. 

The actual and common effect of both instruments is their ability to enhance the voting power 
of some specific categories of shareholders, who can be identified ex-ante: totally in the case  of 
the multiple voting shares; partially in the case of loyalty shares, where the enhancement is 
available also to all shareholders who maintain the stake for at least two years. 

In both cases, the introduction of enhanced voting mechanisms has an asymmetric effect on the 
actual voting power of the different categories of shareholders to the benefit of controlling 
shareholders in all the situations where they are present,  as it happens in the vast majority of 
the Italian listed companies. 

As a matter of fact, all the Italian companies which have introduced the enhanced voting 
mechanism so far, do have a concentrated control structure.  

In such a situation, considering that not all minority shareholders will be able to maintain the 
stake for two years and  thus to benefit from the double vote, the controlling shareholders 
strengthen their voting power, in most cases so to dominate also the extraordinary meeting, 
where a 2/3 quorum is required for decisions to be taken. 

The effect of the enhanced voting mechanism on  power allocation, and the inherent conflicts of 
interest of the controlling shareholder, should be carefully considered and evaluated by the board 
and the results clearly disclosed. 

The responsibility of the board to act in the interest of all classes and typologies of shareholder 
is important when the controlling shareholder is the one who proposes the introduction of the 
mechanism to the general meeting. But it is even more important and delicate when the board 
itself puts this proposal  on the general meeting agenda, as it  happened to all companies  that 
have introduced the loyalty shares so far.  

In such a situation, the board  should support the proposal, not only with a generic reference 
the benefits of encouraging loyal shareholders, but mainly with an in-depth analysis of its 
predictable effects on the voting power distribution, in particular with respect to controlling or 
relevant shareholders, and of the reasons why those effects can be in the interest of the 
company. Furthermore, in the process of elaborating the proposal, the board should put in place 
adequate procedures to manage the presence of possible conflicts of interest of some board 
members and some shareholders. They might include, for example,  a specific role for 
independent directors, as requested for related party transactions, or the provision of special 
majority for shareholders’ approval. 

Other provisions could  contemplate the introduction of a “sunset clause” for the loyalty 
mechanism, so as to allow shareholders to value the effects of the mechanism on the company 
interest after a given period of time and  possibly confirm it. Furthermore,  double voting could 
involve only items  linked to the ordinary management of the company, like the appointment of 
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the board member and the approval of the annual financial statements, saving the one-share-
one-vote principle for the extraordinary decisions which can affect the structure of the company’s 
business. 

As a conclusion, differential voting can be an effective and transparent instrument to promote 
long term value creation, by encouraging entrepreneurs to access capital markets and controlling 
shareholders to perform an effective  monitoring role, and by preventing the recourse to other 
instruments, like pyramids and shareholders agreements, which can deviate from proportionality 
in a less transparent and more hazardous way.  

For this purpose, two conditions should be met: policy makers are requested to ensure a sound 
regulatory and institutional framework to prevent and to sanction possible abuse of the investors 
interests, on one side; companies behave so as to spread confidence in the market by ensuring 
full disclosure about the rationale of their choices and by adopting the appropriate procedures 
to guarantee a proper management of potential conflicts of interest.  

Once such conditions are fulfilled,  it is up to the market to appreciate the different voting 
structures and corporate governance arrangements as applied in practice and not simply in a 
wish-list. 

 

 

 


